
CAN-ECF - Docket Report. Page 1 of2

ADRMOP, E-Filing

U.S. District Court
California Northern District (San Francisco )

CIVIL DOCKET FOR CASE #: 3:05-cv-02879-PJH

Northern California River Watch v. Bo Dean Co. Inc.
Assigned to: Hon. Phyllis J. Hamilton
Cause: 33:1319 Clean Water Act

Date Filed: 07/14/2005
Jury Demand: None
Nature of Suit: 893 Environmental Matters
Jurisdiction: Federal Question

Plaintiff

Northern California River Watch
a non-profit corporation

represented by Kimberly Burr
Law Offce of Jack Silver
P.O. Box 5469
Santa Rosa, CA 95402-5469
707-528-8175
Fax: 707-542-7139
Email: Ihm28843¡§sbcgloba1.net
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

Jack Silver ".'- .~. "",-.

,/ Law Offce of Jack Silver "\-'.';"

/ Post Offce Box 5469 '\
\. Santa Rosa, CA 95402-5469 '\ 707/528-81751
\., Fax: 707/528-8675 J

"" Email: Ihm28843¡§sbcgloba1.net/

~!2RNEY TO BE NOTIÇßJJ/~"'''',."'',,._"'.,,''''''-,--

V.

Defendant

Bo Dean Co. Inc.
doing business as
Blue Rock Quar
doing business as
Santa Rosa Hot Plant
doing business as
Asphalt Products

Date Filed # Docket Text

07/28/2005 Sumons Issued as to Bo Dean Co. Inc.. (far, Cour Staff) (Filed on 7/28/2005)
(Entered: 07/29/2005)

07/26/2005 4 CERTIFICATE OF SERVICE by Northern California River Watch of
Complaint on federal EP A and federal Attorney General (Silver, Jack) (Filed on
7/26/2005) (Entered: 07/26/2005)

I

htts:l/ecf.cand.uscours.gov/cgi-binlktRpt.pl?499464749120748-L - 280_0-1 9/17/2005



CAN- ECF - Docket Report Page 2 of2

07/26/2005 J. CONSENT to Proceed Before a US Magistrate Judge by Northern California
River Watch.. (Silver, Jack) (Filed on 7/26/2005) (Entered: 07/26/2005),

07/14/2005 2 ADR SCHEDULING ORDER: Case Management Statement due by 11/3/2005.

Case Management Conference set for 11/10/2005 02:30 PM. (Attachments: # 1 #
2)(far, Cour Staff) (Filed on 7/14/2005) (Entered: 07/15/2005)

07/14/2005 CASE DESIGNATED for Electronic Filing. (far, Cour Staff) (Filed on
7/14/2005) (Entered: 07/15/2005)

07/14/2005 1 COMPLAIT for Injunctive Relief, Civil Penalties, Restitution and
Remediation (Environmental-Clean WaterAct 33 U.S.C. Section 1251 et seq.)
against Bo Dean Co. Inc. (Filing fee $ 250, receipt number 3374456.). Filed
byNorthern CalifornaRiverWatch. (far, Cour Staff) (Filed on 7114/2005) 

Additional attachment(s) added on 7/26/2005 (far, Cour Staff). (Entered:
07/15/2005)

i

i

i 09/17/200515:19:04
Ip ACER Login: lus3079 IClient Code:
¡Description: ' IDocket Report ISearch Criteria: 13:05-cv-02879-PJH

¡Bilable Pages: 11 ICost: 10.08

PACER Service Center
Transaction Receipt

htts://ecf.cand.uscours.gov/cgi-binktRpt.pl?499464749120748- L _280_0-1 9/17/2005



1ccS17 ~. Gl7 ,-"'
I

1 Jack Silver, Esq., SBN#160575
Law Office of Jack Silver

2 KiinberIy Burr, Esq. SBN #193805
Post Offce Box 5469

3 Santa Rosa, CA 95402-5469
TeL. 707-528-8175

4 Fax 707-542-7139
lhn28843~sbcglobal.net

5

-. f. ..
'-0". .,..j .,,'

ENlJ~99ü;~r~~t&d,tMÚ:t~, '.'~ ", ~~".,: "

Aj)p;;d:~F £!f!tisWN 7;/ , 1"~.. '" 1' :;f:fjalj ;f r, ti jf(i'
Ifl5AUG I 9d~;,;:~-~::-" ~:- -, c.

dAM 10, ::~~.4- (".( /JQ(, /' ''l .9.. '\ ~
"". -':-,folc /~0~ /v

"", /'~-:

6 Attorneys for Plaintiff
NORTHERN CALIFORNA RIVER WATCH

7

8

9

10

UNITED STATES DISTRICT COURT

NORTHERN DISTRlCT OF CALIFORNIA

C. '. 0/\ ",' 2."' 8';,. i~.'A
.:) 1 \ ! ; ~ ).~r*

11
i:i PJH12 NORTHERN CALIFORNIA RIVER

WATCH, a non-profit corporation,
13

14
Plaintiff,

CASE NO.

COMPLAINT FOR INJUNCTIVE
RELIEF, CIVIL PENALTIES,
RESTITUTION AN REMEDIATION
(Environmental -
Clean Water Act -33 U.S.C. §1251 et seq.)

v.

15 BO DEAN CO. INC.; BO DEAN CO., INC.,
dbaBLUE ROCK QUARY, SANTA ROSA

16 HOT PLANT and ASPHALT AND
ASPHALT PRODUCTS; DOES 1-20,

17 INCLUSIVE.

18

19

Defendants.

20 COMES NOW plaitiff, NORTHERN CALIFORN RIVER WATCH (hereafter,

21 "RIVER WATCH") by and though its attorneys, and for its Complaint against defendants, BO

22 DEAN CO. INC., BO DEAN CO., INC. dba BLUE ROCK QUARY, SANTA ROSA HOT

23 PLANT and ASPHAT AN ASPHAT PRODUCTS and DOES 1-20, INCLUSIVE

24 (hereafter collectively, "BO DEAN") hereby states as follows:

25

26 1.
NATURE OF THE CASE

This is a citizens' suit for relief brought by RIVER WATCH under the Federal Water

27 Pollution Control Act also known as the Clean Water Act (hereafter, "CWA"), 33 U.S.C. §

28 1251 et seq.,specifically 33 U.S.C. § 1365, CWA § 505, and 33 U.S.C. § 1311, CWA § 301,
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1 to stop BO DEAN from repeated and ongoing violations of the CW A. These violations are

2 detailed in the March 30, 2005 Notice of Violations and Intent to File Suit (hereafter,

3 "NOTICE") made par of the pleadings of this case as Exhibit A to this Complaint and fully

4 incorporated herein.

5 2. BO DEAN is routinely violating the requirements ofthe CW A by discharging pollutats

6 into the waters of the United States in violation of the procedural requirements of National

7' Pollutat Discharge Elimination System (hereafter, "NPDES") General Pennit No. CASOOOOO 1

8 (State Water Resources Control Board) Water Quality Order No. 97-03-DWQ and Water

9 Quality Order No.91-13-DWQ (as amended by Water Quality Order 92-12-DWQ) issued

10 pursuant to 33 U.S.C. § 1342(P) CWA § 402(P) (hereafter, "General Permit"). In addition, BO

11 DEAN is violating the requirements of the Clean Water Act § 505(a)(1), 33 U.S.C. §

12 1365(a)(I), the Code of Federal Regulations, and the Basin Plan, by ilegally discharging non-

13 stonnwater into waters of the United States without an NPDES pennit for non-stonn water

14 discharges.

15 3. RIVER WATCH seeks declaratory relief, injunctive relief to prohibit future violations,

16 the imposition of civil penalties, and other relief for BO DEAN's violations of the tenns of its

17 PERMT and its violations of the CWA.

18 4. Under 33 U.S.C § 1251(e), CWA § 101, Congress declared its goals and policy with

19 regard to public paricipation in the enforcement of the CWA. 33 U.S.C. §1251(e) provides,

20 in pertinent par:

21

22

23

24

25 5.

Public participation in the development, revision, and enforcement of any

regulation, standard, effuent limitation, plan or program established by

the Administrator or any State under this chapter shall be provided for,

encouraged, and assisted by the Administrator and the States.

BO DEAN has ilegal discharged and continues to ilegally discharge wastewater to

26 Santa Rosa Creek, Green Valley Creek, and the Russian River or tributaries of these waters

27 which are habitat for theatened and endangered species as that tenn is defined by the California

28 Environmental Protection Agency and United States Environmental Protection Agency.
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1 PARTIES

2 6. RIVER WATCH, is a 501(c)(3) non~profit public benefit corporation duly organized

3 under the laws of the State of California, with headquars located at 6741 Sebastopol Avenue,

4 Suite 140, Sebastopol, CA 95472. RIER WATCH is dedicated to protecting, enhancing, and

5 restoring the surface and subsurface waters of Nortern California. Many ofRIVERW A TCH' s

6 members live, recreate, and/or work in the watersheds where BO DEAN's discharges occur.

7 7. RIVER WATCH's members have interests which are or may be adversely effected by

8 BO DEAN's violations as described in this Complait and attched NOTICE. Said members

9 use the above described water bodies, their tributaes, and effected watershed areas for

10 domestic recreation, drining water, sports, fishing, swimg, hikig, photography, nature

11 walks and the like. Furtennore, the relief sought herein wil redress the injury in fact,

12 likelihood of future injury and interference with the interests of said members.

13 8. Defendants BO DEAN Co. INC. and BO DEAN CO., INC., dba BLUE ROCK

14 QUARY, SANTA ROSA HOT PLANT and ASPHA T AN ASPHAT PRODUCTS are

15 Calforna businesses engaged in the extaction of rock for sale, for stockpiling materials used

16 in the manufactue of cement and asphalt, and the manufactue of asphalt and concrete. Its

17 admistrative offices are located at 7860 Highway 116, Forestvile, CA 95436 and 1060

18 Maxwell Drive, Santa Rosa, CA 95401.

19 9. Defendants DOES 1 - 20, INCLUSIV, respectively, are persons, parerships,

20 corporations and entities, who are, or were, responsible for, or in some way contributed to, the

21 violations which are the subject of ths Complaint and NOTICE or are, or were, responsible for

22 the maintenance, supervision, management, operations, or insurance coverage ofBO DEAN.

23 The names, identities, capacities, and fuctions of Defendats DOES 1 - 20, INCLUSIVE are

24 presently unown to RIR WATCH, which shall seek leave of cour to amend ths

25 Complaint to insert the true names of said DOE defendants when the same have been

26 ascerted
27 II

28 II
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1 JURISDICTIONAL ALLEGATIONS

2 10. .SubjectmatterjurisdictionisconferreduponthisCourtby33U.S.C § 1365(a)(1), CWA

3 § 505(a)(1), which states in par that, "any citizen may commence a civil action on his own

4 behalf against any person. . . .who is alleged to be in violation of (A) an effuent stadard or

5 limtation.... or (B) an order issued by the Admstrator or a State with respect to such a

6 stadard or limtation." For purposes of CW A § 505 discharging without a permit is considered

7 a violation of an effluent stadad. For purposes of Section 505, "the tenn 'citizen' means a

8 "person or persons having an interest which is or may be adversely affected."

9 11. Members and supporters of RIR WATCH reside in the vicinity of, derive livelihoods

10 from, own propert near, andlor recreate on, in or near and/or otherwise use, enjoy and benefit

11 from the above described waterbodies, their tributaies, wetlands, hydrologically connected

12 water bodies and associated natual resources into which BO DEAN discharges pollution, or

13 by which BO DEAN's operations adversely affect those members' interests, in violation of the

14 CW A. The health, economic, recreational, aesthetic and environmenta interests of RIR

15 WATCH and its members may be, have been, are being, and wil continue to be adversely

16 affected by BO DEAN's unlawful violations of the CWA. RIR WATCH contends there

17 exists an injur in fact to its members, causation of that injur by the conduct of BO DEAN

18 complaied of herein, and a likeliood that the requested relief wil redess that injur.

19 12. Pursuant to 33 U.S.C.§1365(b)(I)(A), CWA § 505(b)(I)(A), RlVER WATCH gave

20 notice of the violations alleged in this Complait more than six (60) days prior to

21 commencement of this lawsuit, to: (a) BO DEAN CO. INC., BO DEAN CO., INC., dbaBLUE

22 ROCK QUARRY, SANTA ROSA HOT PLAN and ASPHAT AN ASPHAT

23 PRODUCTS, (b) the United States Enviromnenta Protection Agency (both Federal and local),

24 and (c) the State of California Water Resources Control Board. ( See Exhibit A)

25 13. Pursuant to 33 USC § 1319(g)(6)(B), CWA § 309(g)(6)(B), this lawsuit has been filed

26 within one hundred twenty (120) days of the date notice was given.

27 II

28 II
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1 14. Pursuat to 33 D.S.C. § 1365(c)(1), CWA § 505(c) (1), venue lies in this District as the

2 operations and facilties ofBO DEAN which are the sources of the violations complained ofin
3 this Complaint are located within this District.

4 GENERAL ALLEGATIONS

5 15. RlVER WATCH realleges and incorporates by reference the allegations of 

Paragraphs
6 1 though 14 as though fully set fort herein including all allegations in the NOTICE atched

7 hereto and incorporated herein by reference.

8 16. All ilegal discharges and activities complaied of herein occur in wetlands, Santa Rosa

9 Creek, Laguna de Santa Rosa, Green Valley Creek, the Russian River, and their tributaies,

10 wetlands, and/or hydrologically connected water bodies, all of 
which are waters of the United

11 States.

12 17. The Regional Water Quality Control Board (hereafer, "R WQCB") has detennned that

13 the above described watershed areas and effected waterways are beneficially used for dring

14 water, water contact recreation, non-contact water recreation, fiesh water habitat, wildlife

15 habitat, preservation of rare and endangered species, fish migration, fish spawning, industrial

16 service supply, navigation, and sport fishing.

17 18. BO DEAN own and/or operates gravel mining, distribution, cement manufactug,

18 asphalt manufactuing, and retal operaton facilities (hereafter, "FACILITIES") located in

19 Sonoma County, California. The operations are commercial businesses mig and sellig rock

20 products including gravel, asphalt, and cement to developers, builders, and individuals. BO

21 DEAN has discharged and continues to discharge storm water and non-storm water from its

22 FACILITIES both directly and indirectly into the waterways referenced above.

23 19. Beneficial uses of most portions of the specified waterways are being effected in a

24 prohibitive maner by the ilegal discharges and activities ofBO DEAN. Also, pursuant to 33

25 D.S.C. § 1311, CW A § 304, the Environmental Protection Agency and the State of California
26 have identified BO DEAN's FACILITIES as point sources, the discharges from which

27 contribute to violations of applicable water quality stadads. The violations herein described

28 and alleged are continuing.
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1

2 20.

STATUTORY AND REGULATORY BACKGROUND

RlVER WATCH realleges and incorporates by reference the allegations of Paragraphs

3 1 through 19 as though fully set forth herein including all allegations in the NOTICE attched

4 hereto and incorporated herein by reference.

5 21. 33 D.S.C. §§ 1311(a) and (b), CWA §§ 301(a) and (b) prohibit the discharge of

6 pollutats ITom a "point source" into the navigable waters of the Dnited States, unless such

7 discharge is in compliance with applicable effluent limitations as set by the Environmental

8 Protection Agency and the applicable State agencies. BO DEAN's FACILITIES are point

9 sources for stonn water and non-stonn water discharges under the CW A. The effluent limits

10 would nonnally be incorporated into a NPDES pennit for that point source specifically.

11 Pursuant to 33 D.S.C. § 1311(a), CWA § 301(a), the Environmental Protection Agency and the

12 State of California have fonnally concluded that discharges by BO DEAN of the type

13 complained of in the NOTICE, are prohibited by law. Additional sets of regulations are set

14 forth in the Basin Plan, California Toxics Rule, the Code of Federal Regulations and other

15 regulations promulgated by the Environmental Protection Agency and the State Water

16 Resources Control Board. 33 D.S.C. § 1311, CW A § 301(a) prohibits discharges ofpollutats

17 or activities not authorized by, or in violation of an effluent standard or liinitation or an order

18 issued by the Environmental Protection Agency or a State with respect to such a standard or

19 limitation including a NPDES pennit issued pursuant to 33 D.S.C. § 1342, CW A § 402. CW A

20 § 306, 33 D.S.C. § 1316, specifically identifies cement manufacturing and Asphalt Paving

21 Mixtures & Blocks as point source activities with specific effluent limitations.

22 22. The effected waterways detaled in this Complaint and NOTICE are navigable waters of

23 the Dnited States within the meaning of 33 D.S.C. § 1362(7), CW A § 502(7).

24 23. The Administrator ofthe Enviromnenta Protection Agency has authorized the R WQCB

25 to issue NPDES pennits, subject to specified conditions and requirements, pursuant to 33

26 D. S.C. § 1342, CW A § 402.

27 24. The RWQCB has not adopted a NPDES pennit prescribing effluent limitations for BO

28 DEAN's cement manufacturing or asphalt paving FACILITIES with regard to direct discharges

Complaint for Injunctive Relief 6



1 to wetlands, Santa Rosa Creek, Laguna de Santa Rosa, Green Valley Creek and the Russian

2 River or tributaries, wetlands and hydrologically connected waterbodies (hereafter, "effected

3 waterbodies"). BO DEAN has filed an application with the RWQCB to be covered by

4 California's General Pennit pursuant to 33 D.S.C. § 1342(P), CWA § 402(P) for its

5 FACILITIES as described in the NOTICE.

6 25. A NPDES permit prescribes conditions to ensure compliance with the CW A. It requires

7 the discharger to establish and maintan records, to instal, use and maintain monitoring

8 equipment, to install and use best available technologies to reduce and eliminate discharges, to

9 regularly monitor and sample pollutats in its discharges, and to report in specified ways on a

10 regular basis to the RWQCB regarding discharge of pollutants from a facility. The reports

11 include mandatory monthly Self Monitoring Reports (hereafter, "SMR")

12

13

CLAIMS FOR RELffF

I. Non-compliance with CW A including CW A § 402(p) Requiring

14

15 26.

Industrial Dischargers to Comply with General Storm Water Permit

RIVER WATCH realleges and incorporates by reference the allegations of Paragraphs

16 1 though 25 as though fully set fort herein including all allegations in the NOTICE attched

17 hereto and incorporated herein by reference.

18 27. The General Pennit prohibits discharges of stonn water contaminated with industrial

19 pollutants, which are not otherwise regulated by an NPDES pennit, to groundwater, stonn sewer

20 systems or waters of the Dnited States.

21 28. BO DEAN has violated and continues to violate the CW A and the General Pennit as

22 evidenced by its discharges of stonn water containg pollutats to the effected waterbodies in

23 violation of the CWA including 33 D.S.C. §1311, CWA § 301(a) and 33 D.S.C. § 1342(P),

24 CW A § 402(P). The violations ofBO DEAN are ongoing and wil continue after the filing of

25 this Complaint.

26 29. RIVER WATCH alleges herein all violations of BO DEAN which may have occurred

27 or wil occur prior to trial, but for which data may not have been available or submitted or

28 apparent from the face of the reports or data submitted by BO DEAN to the RWQCB or to

Complaint for Injunctive Relief 7



1 RIVER WATCH prior to the fiing of this Complaint. This complaint includes all of BO

2 DEAN's State and Federal violations which may occur after the filing of this Complaint up to

3 the date of trial. Each ofBO DEAN's violations are separate violations of the CWA.

4 30. RIVER WATCH avers and believes that without the imposition of appropriate civil

5 penalties and the issuance of appropriate equitable relief, BO DEAN wil continue to violate the

6 CWA as well as State and Federal standards with respect to the enumerated discharges and

7 releases. RIVER WATCH avers and believes that the relief requested in this Complaint wil

8 redress the injury to RIVER WATCH and its members, prevent future injury, and protect the

9 interests of its members which are or may be adversely affected by BO DEAN's violations of

10 the CW A, as well as other State and Federal standards.

11

12

ll. Violation of 33 U.S.C. § 1251 et seq., 33 U.S.C. § 1311,

CWA § 301, and 33 U.S.C. §1342, CWA §§ 402(a) and (b)-

13

14

Discharge of Non-Storm Water Pollutants From Point Sources

Must Be Regulated by NPDES Point Source Permit

RIVER WATCH realleges and incorporates by reference the allegations of Paragraphs15 31.

16 1 though 30 as though fully set fort herein including all allegations in the NOTICE attched

17 hereto and incorporated herein by reference.

18 32. 33 U.S.C. § 1311(a), CWA § 301(a) prohibits the discharge of any pollutat into waters

19 of the United States, unless such discharge is in compliance with various enumerated sections

20 of the CW A. 33 U.S.C § 1342, CW A §402 regulates industrial discharges.

21 33. BO DEAN has violated and continues to violate the CW A as evidenced by its discharges

22 of pollutants to the above described effected waterbodies, their tributaies and associated

23 wetIands without aNPDES pennitin violationof33 U.S.C. §§1342(a) and (b), CWA §§ 402(a)

24 and (b).

25 34. RIVER WATCH contends the violations ofBO DEAN are ongoing and wil continue

26 after the filing of this Complaint. RIVER WATCH alleges herein all violations which may

27 have occurred or wil occur prior to tral, but for which data may not have been available or

28 submitted or apparent ITom the face of the reports or data submitted by BO DEAN to the

Complaint for Injunctive Relief 8



1 R WQCB or to RIVER WATCH prior to the fiing of this Complaint. RIVER WATCH wil fie

2 amended complaints if necessar to address BO DEAN's State and Federal violations which

3 may occur after the filing of this Complaint. Each of BO DEAN's violations are separate

4 violations of the CW A.

5 35. RIVER WATCH avers and believes that without the imposition of appropriate civil

6 penalties and the issuance of appropriate equitable relief, BO DEAN wil continue to violate the

7 CW A as well as State and Federal standards with respect to the enumerated discharges and

8 releases. RIVER WATCH avers and believes that the relief requested in this Complaint wil

9 redress the injury to RIVER WATCH and its members, prevent futue injury, and protect the

10 members' interests which are or may be adversely affected by BO DEAN's violations of the

1 i CW A, as well as other State and Federal standards.

12

13

III. Violation of 33 U.S.C. §12S1 et seq., 33 U.S.C. 1311,

CWA § 301; 33 U.S.C. § 1342, CWA § 402; 40 CFR Subchapter N

Parts 411, 436,440, and 443 -14

15 Discharges Must Not Exceed Effluent Limitations and Guidelines

RIVER WATCH realleges and incorporates by reference the allegations of Paragraphs16 36.

17 1 though 35 as though fully set fort herein including all allegations in the NOTICE attched

18 hereto and incorporated herein by reference.

19 37. BO DEAN has violated and continues to violate the CWA by failing to ensure that

20 discharge of pollutants from its FACILITIES do not exceed acceptable established levels for

21 storm water and non-storm water discharge of pollutats set out in the General Pennit and 40

22 CFR Subchapter N Pars 411, 436, 440, and 443.

23 38. RIER WATCH alleges herein all violations ofBO DEAN which may have occurred

24 or wil occur prior to trial, but for which data may not have been available or submitted or

25 apparent from the face of the reports or data submitted by BO DEAN to the R WQCB or to

26 RIVER WATCH prior to the filing ofthis Complaint. This Complaint includes all BO DEAN's

27 State and Federal violations which may occur afer the filing ofthis Complaint untiljudggnent.

28 Each ofBO DEAN's violations are separate violations of the CWA.
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1 39. RIVER WATCH avers and believes that without the imposition of appropriate civil

2 penalties and the issuance of appropriate equitable relief, BO DEAN wil continue to violate the

3 CW A as well as State and Federal stadads with respect to the enumerated discharges and

4 releases. RIVER WATCH avers and believes that the relief requested in this Complait wil

5 redress the injury to RIVER WATCH and its members, prevent futue injury, and protect the

6 members' interests which are or may be adversely affected by BO DEAN's violations of the

7 CW A, as well as other State and Federal stadards.

8

9

IV. Best Management Practices Must Be Implemented

to Achieve National Standards of Performance

10 40. RIVER WATCH realleges and incorporates by reference the allegations of Paragaphs

1 i 1 though 39 as though fully set forth herein including all allegations in the NOTICE attched

12 hereto and incorporated herein by reference.

13 41. BO DEAN has violated and continues to violat the CW A by operating and discharging

14 in a maner which does not reflect the greatest degree of effuent reduction which the

15 admistrator of the Environmenta Protection Agency has determed to be "achievable though

16 application of the best available demonstrated control technology, processes, operating methods,

17 or other alternatives, including, where practicable, a stadad permtting no discharge of

18 pollutats." 33 D.S.C. §1316, 33 CWA § 306.

19 42. 33 D.S.C. §§ 1311 and 1342, CWA §§ 301 and 402 respectively, require that

20 dischargers implement Best Management Practices to reduce and elimate polluted discharges

21 to waters of the Dnited States.

22 43. RIVER WATCH alleges herein all violations which may have occured or wil occur

23 prior to trial, but for which data may not have been available or submitted or apparent from the

24 face ofthe report or data submitted by BO DEAN to the RWQCB or to RIVER WATCH prior

25 to the filing of this Complaint. This Complait includes all ofBO DEAN's State and Federal

26 violations which may occur afer the filing of ths Complait. Each ofBO DEAN's violations

27 are separate violations of the CWA.

28 II
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1 44. RlVER WATCH avers and believes that without the imposition of appropriate civil

2 penalties and the issuance of appropriate equitable relief, BO DEAN wil continue to violate the

3 CW A as well as State and Federal stadards with respect to the enumerated discharges and

4 releases. RlVER WATCH avers and believes that the relief requested in this Complaint wil

5 redress the injury to RlVER WATCH and its members, prevent future injury, and protect the

6 members' interests which are or may be adversely affected by BO DEAN's violations of the

7 CWA, as well as other State and Federal stadards.

8 RELIEF REQUESTED

9 WHREFORE, RlVER WATCH prays that the Cour grant the following relief:

10 1.

11 2.

Declare BO DEAN to have violated and to be in violation of the CW A;

Issue an injunction ordering BO DEAN to iinediately operate its FACILITIES in

12 compliance with the CW A and applicable effluent and receiving water liiitations of State and

13 Federal standards, including acquirg the appropriate permits including NPDES permits for

14 direct discharges of non-stonn water from BO DEAN's FACILITIES to the effected

15 waterbodies and to file a Notice of Intent to be covered by NPDES Permits;

16 3. Order BO DEAN to pay civil penalties of $32,500.00 per violation per day for its

17 violations of the CW A;

18 4. Order BO DEAN to pay RlVER WATCH's reasonable attorneys' fees and costs

19 (including expert witness fees), as provided by 33 D.S.C. § 1365(d) and applicable California

20 law; and,

21 5.

22

Grant such other and furter relief as this court may find just and proper.

23 DATED: July 13, 2005

24

!¿/h
Kimberly Bur sg.
Attorney for p aintiff
NORTHERN CALIFORN RIVER WATCH

25

26

27

28
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taw Office of Jack Silver
P.O. Box 5469
Phone 707-528-8 i 75
warriorec(gyahoo.com

Santa Rosa, Calfornia 95402
Fax 707.542-7139

iSDuid

Mach 30,2005

VI CERTIFD MA
RETUR RECEIPT REQUESTED

Dean N. Soiland, Owner and President
Bo Dean Co., Inc. .
d.b.a. Blue Rock Qua
7860 Highway 116
Forestville, CA 95436

Dean N. Soiland, Owner and President
Bo Dean Co., Inc.
d.b.a. Santa Rosa Hot Plant

d.b.a. Asphalt and Asphalt Products
1060 Maxell Drve
Santa Rosa, CA 95401

Re: Notice of Violations and Intent to File Suit Under the Clean Water Act

Dear Mr. SoIland:

I am wrtig on behal of Nortem Caorna River Watch ("River Watch") with
regard to the discharges of pollutas nom Bo Dean Co., Inc. facilties known as Blue
Rock Qua in Forestvile (SIC1429-Crshed & Broken Stone, 

not elsewhere classifed)
and Asphalt and Asphalt Products in 8anta Rosa (SIC2951-Asphalt Pavig Mies &
Block) (collectively hereafer, "Bo Dean Co."Y mto the Russian River, its trbutaes
and Santa Rosa, Creek, al waters of the United States, in violation of the Clean Water
Act.

This letter addresses Bo Dean Co.'s failure to comply witli the temis and
conditions of Calorna's General Industral Storm Water Pennt for Industrial Stonn
Water Discharges (WID 2288003380), its un-pertted discharges of contaminated
storm water :tom its facilities, its discharges of non-storm water pollutats from its
facilties in violation of effuent limtations, and its violations of the procedmal

J Both the Santa Rosa Asphalt site and Foreste hard rock qww have fied Notices of Intent to be covered

under the Genera Storm Water permt.
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requuen,ents of National Pollutt Dischage Elimtion Syste (''NPDES'') General
Pert No. CASOOOOOI eSta Watr Resources Control Board) Water Quaty Order No.
97-03-DWQ and Watr Quaity Order No. 91-13-DWQ (as amende by Watr Quaty
Order 92-12-DWQ) issued pursuat to Clean Wat Act § 402(), 33 D.S.C. § 1342(p)

("General Permt").

River Watch alo places Bo Dean Co. on notice th followin the expiration of

six (60) days ITom the dae of this NOTICE, River Wath intends to brig suit agaist
80 Dean Co. in Federal District Court for Bo Dean Coo's continuing violations of "a11
effuent stadad or limtion," pennt condition or requirement and/or "an order issued

by the Admtrator or a Stae with respect to such stadad or limitation" under Clean
Watr § 505(a)(I), 33 D.S.C. § 1365(a)(1), the Code of Federal Regulaions, and the

Basin PI8D., as exemplied by Bo Dean Co.'s ilegally dichagig into waters ,of the
Unite Stas w~thout a NPDES permt for point source as opposed to non-point SQurce
dichages.

Clea Watr Act § 505(b) requires that six (60) days pnor to tle intiaton of a
civil action under Clean Water Act § 505(a), a citin must give notice ofhilher intent

to sue. Notice must be given to the aleged violator, the U.S. Environmenta Protetion
Agency, the Sta in whch dde violations occur, and the regitered agent of the alleged
violator. River Wath believes that th NOTICE provides proper notice of Bo Dean

CO.'8 violatons as requied by the Clean Water Act.

BACKGROUN

Bo Dean Co. operates mig, distrbution, production, and retal failties in
Sonoma, County. Photographic evidence demonstrates that highy turbid run off leaves
the Bo Dea Co. propertes durg storm events. In Santa Rosa, the heavily polluted run
off from the plant is dicharged untreaed diectly to city streets, stOff drais, and Santa
Rosa Creek. In Forestvile, the discharge enters Green Valey Creek.3 Green Valey
Creek is recogn as one of the last productive coho salon (listed as theatened with
extction under federal law ), spawng trbutaes remaig on the Russian River

:2 In Febru of 2004 pH was 8.7 and 10; In December of2003 specifc conductace was 11 umcm; tota orgc

cabon was 19 mgll. In Mach of2005 ru offwas uncontrolled hiùy tuid, and dicharged to storm drai.

J On Febru 26,2004 specific conductace was 740 umos/cm; In 

Decmber 2003 it was 1000 and total
suspended solids was 360 mgll. In March of 2005 ru off was highly tubid and entered inadequately proteted
srorm drai on site and the road side ditch. ,
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(Californa Deparent ofFish and Game 1/3/03). Green Valey Creek is alo habitat of
Western Pond Turles, a Californ species of concern, and fresh water shrimp.

1. Bo Dean Co. operates reta failties wherein it mies, crhes, and stockpiles

matrils used in the production of asphalt and may other rock and sand

products. Bo Dean Co.' s sites alo serve as fuling and trck storage and
matenance failities.

2. As a result of the enOnTIOUS amounts of sand, gravel, rock, and asphalt batch plaait
ingredents it exposes to rainwater without t1e benefit of adequae or actual síonn
water maagemení plan, Bo Dean Co.'s facilities discharge and theaen to
discharge large amounts of polluta to surface waters.

The propertes and activities of Bo Dean Co. are surounded by storm drai and
biologicaly senitive creeks. Santa Rosa Creek is the receiving watr for al

contaat ru off from the asphalt batch plant site. Storm events satat that site
and easily overhelm the smal box to which a large portion of the site drai. The result
is that contaat ru off gushes into the streets, storm drains, and Creek durg storm

events.

Santa Rosa Creek as well as Green Valey Creek are maior watr courses in the
Russia River watrshed. The Russia River and it trbutaies are habitat for natally
spawned populatons of Coho saJon (Oncorhynchus kisutch), 8teIhead trout
(Oncrhyhu mykis), and Chiook saon (Onrhynchus tshatscha) inabiting
the Calforna Coast Province. These salon and trout have been liste as theatened
under the federa Endagered Speies Act. Critkal habitat has alo been designated for
these species to include al estue ~.nd river reaches accessible to sslmonids below

longstadig, natally impassable barers.

VIOLATIONS

1. Discharging in Violation ofNPDES Stonn Water pennt for llustrial Activity

Bo Dean CO.'s activities at the sites identifed above are industral in natue -
gravel miing, gravel processing, asphalt manufactuing and cement manufactug, and
therefore each site requires a NPDES stonn water permt. This section of the NOTICE
addresses Bo Dean Co.' s failure to comply with the tenns and conditions of the General
Pemmt.
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Clean Water Act § 402(P)(4)(A) required EPA to establih regulatiom for permits
for dicharges of stonn water associad with industrial activity. EP A's stonn watr
dischage regulaions provide,

''Dischagers of stonn watr associa wit indust activity are required
to apply for an individu permt, apply for a pennt though a group

application, or seek coverage under a promulgated sronn water general
pert." 40 C.F .R. § I 22.26( c )(1).

The Ninth Circuit has observed fuat "the languge 'discharges associated with
industrial activity' is ver broad. The operative word is 'associated.' It is not necessar
th storm water be contamimite or come Into diect contat with pollutats; only
association with any tye of industal activit is necssar." Natal Resource Defense
CounciL lnc. v. Er 966 F.2d 1292, 1304 (9th Cir. 1992). Here, Bo Dean Co.'s

operations Occur in the open ai. Storm water, therefore comes into contat with its
operatons. Because Bo Dean Co. dicharges storm watr associat with its indusal

activities, it was required to obta a stomm water discharge permt by October I, 1992
and to comply with its term.

The Clean Water Act prohibits storm water dicharges associated with industrial
activity without a NPDES pert (Clean Water Act § 402(P); 40 C.F.R. § 122.26). The
General Permt prohibits the dicharge of matal other than stomm water to waters of the

naton, uness such dicharges are reguatd under a NPDES pennt; and. prohibits the
dichge of stonn water which cau or theatens to cause pollution, contaation, or
nuiance. The General Permt prohibits the dicharge of stomm water to surface or
ground water which adversely imacts human health or the environment.

The General Permt requires storm water dischargers to comply with its terms,
indudig the filig of a Notice of Intent ("NOI") to be covered under the General

Pennt; the development and inlementation of a Storm Water Pollution and Prevention
Plan ("SWPPP"); and, the development and implementation of a Monitoring and

Reporting Program.

The Bo Dean Co. sites identied in th NOTICE are subject to stomm water

effuent limitations, new source performance stadads, and/or toxic pollutat effuent
stadards (40 CPR Subchapter N) as' well as effuent limtaon guidelies specified by
40 CFR Pars 411, 436, 440 and 443. Bo Dean Co. is requied to develop Best
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Maement Practices ("BMP") using Best Availale Technology ("BAT") and best
conventiona tehnology ("BCT") to control and/or eliat pollution.

River Wath aleges that Bo Dean Co. has faed to adequaly develop or

:iplement SWPPPs, and/or Monitorig Program and Reporting Program for each of 

theidentied site.

Bo Dea Co. has faied to perfonn visua observations of stonn watr discharges
and authonzed stOnT water discharges; failed to collect and analyze samples of storm
water discharges for pH, total suspended solids, total organic carbon, specific
conductace, toxic chemicals, and other pollutats which are likely to be present in storm
water dicharges in signcant quatities, and those parameters lited in Table D of the

General Permt as well as those constuents lited in the CPR secttons referenced above;

an~ faied to report the results of reqed samlig in an Anua Report.

Ea and every day fiom Mach 30,.2000 to March 30, 2005, Bo Dean Co. has
been in violaton of the Clea Wæ:r Act for: 1) faiure to develop and implement a

SWPPP; 2) faiure to develop and imlement Monitorig and Reportg Program as
required by the General Pert and/or Clea Water Act § 402(P); an~ 3) dischargig
pollutats in violation of the non-stolI water prohibitions of 11e General Pennit. Al

these violatons are continuing.

River Wath aleges Bo Dean Co. has not imlemented HMP by not usIng BAT or
BCT to control or eliate its stonn water dicharges. Bo Dean Co. is violatg the

General Permt by:

1) alowing material o11er than stolI water (non-stonn water discharges) that

discharge either diecty or indiectly to waters of the United States;

2) causin or theaten to cause pollution, conta1ition, or nuisance; exceeing
the specifed effuent limtaions identified above;

3) dischargig stonn water contag a hazdous substace equal to or in excess
of a reportle quantity listed in 40 CFR Par i i 7 and/or 40 CFR Par 302;

4) faiing to reduce or prevent pollutats associated with industral activity in
stoan water dicharges and authonzed non-stonn water discharges though

imlementation of BAT for toxic and non-conventional pollutats and BCT for
conventional pollutats;
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5) fali to develop and implement a SWPPP th complies with the requn-ements

in Section A of the General Permt includ BMPs tht achieve BAT/BCT coDBtiíutes
complice with this requirement;

6) dischging storm water and non-stoim water to sur or ground watr which
adversely imact huma health or the environment;

7) causing or contributi to an excece of any applicable water quality
stadads contaed in a Stawide Water Quaity Control Plan or the applicable
Regional Water Board's Basin Plan as discussed above;

8) failig to submit a report to the Regional Watr Quality Control Board

describing the BMPs curently being implemented and additional HMPs that wil be
imlemened to prevent or redce any pollutats cauin or contrbuting to the
excece of watr quality stadads; and,

9) faiure to upda its SWPPP and Monitoring and Reporting Program to reflect

changes in BMPs, BATs and BCTs.

Visua observation and evidence taen durig storm events indicated prohibited
amounts of pollutats are discharged :tom Bo Dean Co. operatons. In addition to the
observed dicharges, poolig of cloudy materal ca be seen ilougout the facilties
durg and soon afer rai. These pooli occur mostly in non-covered areas which

alow pollutats to reach groundwaters. Nowhere in any of the documentaion submitted
by Bo Dean Co. to the Regonal Water Quaty Control Board can ihere be seen any
recogntion of or preventave measure for eliating these prohibited discharges.

2. Stonn Water Pollution Prevention Program

The General Pennt requies dischargers in operation prior to October 1, 1992, to
have developed and imlemented a SWPPP no later than that date. If Bo Dean Co.
began industral activities afer October 1, 1992, it must develop and implement a
SWPPP at the sta of operations.

The SWPPP must be designed to identity and evaluate sources of pollutants
associated with industral activities that may afect 1he quaity of storm water discharges
and authorid non-stonn water discharges from Bo Dean Co.'s facilities; and, to identif
and imlement BMPs to reduce or prevent pollutts associated with industral activities
in storm water discharges and authoried non-stonn water discharges. As a result Bo
Dea Co.'s facilties directly and indiectly discharge, or theaten to discharge to Green
Valley Creek, the Russian River and its tributaies, Santa Rosa Creek, and to the
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groundwatr. The General Permt detals the specific requirements for preparg and
imlementing a SWPPP.

Inormion availale to River Wath indicates that Bo Dean Co. ha not fuly
developed and/or adequaly implemented a SWPPP for its industrl operatons at the
Sites. In addition, Bo Dean Co. ha faied to eli non-storm watr dischages 1Ìom
its failties identifed in th NOTICE. Bo Dean Co. ha been and wil contiue to be in
violaton ever day it dischages unthorid non-storm watr and every day it

dischages storm water containing pollutts witl10ut adequately implementing a SWPPP
for its facilities.

Bo Dean Co. has inadequately identifed and inadequaely assessed al potential
sources of pollutts and has faed to describe the appropriate BM:s necessar to reduce
or prevent these potental pollutts in its SWPPP. One of the major elements of the
SWPPP is the eliaton of unonzed non-storm watr dicharges to the facilty's
storm drai system. Unauonzed non-storm water discharges at the facilties are
generated Rom a wide varety of pollutt sources. They include waters ftom the riing

or washig of vehicles, equipment, buidi, or pavement; materals that have been

improperly disposed of or dum. and spiled or leaked matrial. Unauthorid non-
storm water discharges can contrbute a signcant pollutat load to receiving watrs.

Measures to control spill, leakage, and duming must be addressed though HMPs. Bo
Dean Co.'s B:MP's fai to adequatly adess the specifc source of 

pollution found itsfacilities. Its SWPPP for the facilties do not evalww al potetial polluton conveyance
to dete whether they convey unuthori non-storm water dicharges to the stonn

drai system.

As a rest, Bo Dean Co. has been in continuous violation of the monitorig and
reporting requirements every day ftom March 30, 2000 though at least March 30, 2005.
Furermore, Bo Dean Co. wil continue to be in violation of the S\VPP requirements
every day it dicharges non-stonn water and storm water contag pollutats without

developing and iiplementing an adequate SWPPP for its facilties.

3. Monitorig and Reportg Program

The General Pennt requires dichargers in operation prior to October 1, 1992, to
have developed and imlemented a Monitorig Program no later than that date. Bo Dea
Co. began industral activities afer October 1, 1992, and must develop and implement a
Monitori Program at the sta of operatons.

The Monitorig Program must be designed to ensure that stonn water discharges
are in compliance with the Discharge Prohibitions, Effluent Limitations, and Receiving
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Watr Limtaions specified in the General Permt; and, must include visua observations
and comprehensive samli and anysis, and reporting.

Informaion available to River Watch indicats th Bo Dean Co. ha not
adqualy developed and/or implemente Monitorig Program at the failities
identified in th NOTICE. It has faled to: I) pedonn visua obserations of stonn
watr dichages and auonz stonn water dichages; 2) collec and analyze samples
of storm water dischages for pH, total suspended solids (TSS), tota organc carbon
(TOC), specific conductace, toxic chemical, and other poUutats which are likely to be
present in stoDn water discharges in significant quantities, and those parameters listed in
Table D of fue General Pennit as well as those constituents listed in the CFR sections
referenced above; and 3) report the results of required samli in its Anua Report.

As a result, Bo Dean Co. has bee in continuous violation of the monitoring and
report requiemen ever day ftom March 30, 2000 thoug at least Mach 30, 2005.

Furtermore, Bo Dean Co. wil contiue to be in violaton of the monitoring
requiements ever day' it dischages non-storm water and storm water contag
pollutts without developin and implementin an adequa Monitorig Program for its
facilities.

4. Dischargig Without a NPDES Point Source ~

Tlls NOTICE alo address the faiure of Bo Dean Co. to obta a point source
NPDES pert for its discharges of pollutts ftom a point source to waters of the
Unite Staes. 33 U.S.C § 1362(6) defies the term "pollutat" to mean "dreded spoil,
solid waste. . . chemical wastes, biologica matenal . . . rock, sad, cellar dir and

industral, muncipal, and agcultual was dicharged into watr." The equipment used
by Bo Dean Co. to diibute materals are point sources under the Clean Water Act

Bo Dean Co.'s rock procesing and asphalt manufactug facilities as identied
in th NOTICE are themselves point sources ITom which poIlutats, as defined above,
are discharged off the facilities to Green Valey Creek the Russian River, and Santa
Rosa Creek - waters of the United Staes, in violaton of the Clean Water Act § 402 point
source dischare pennt requiements. Due to their proxity to the Russian River, Santa
Rosa Creek, and Green Valley Creek, the facilties discharge, and theaten to discharge,
diectly and indirectly to surface waters and groundwater and have been since the

begig of operations.

Clean Water Act §§ 301 and 402 prohibit the discharge of any pollutat ITom a
point source to waters of the United States without a NPDES pennt. Bo Dean Co. has
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no NPDES pennt alowing it to dichage ftom a point source to these waters of the
Unite Stas and is therefore in violaion of the Clean Water Act for ea day it
discharges.

Eac and every day ftom March 30, 2000 to March 30, 2005 tht Bo Dean Co. ha
dischaged pollut strm watr or nonstorm watr Into waters of the United Staes is a
violaion of the Clean Wat Act and these violations are continuing.

CONTACT INFORMTION

River Watch is a non-profit corporation dedicated to the protection and
enhancement of the waters of the Sta of Caliornia including all rivers, creeks, streams
and ground water in Nortern Calorna. River Watch is organd under the laws of
the Sta of Calorn. Its address is 6741 Sebastopol Avenue, Suite 140, Sebastopol,

CA 95472, telephone 707-824-4371. E-ma address - rvatch(gyahoo.coil,: Website is
nortemcaliornverwath.org.

River Watch has reted legal counel to represent them in ths matr. All

communcatons should be addressed to:

Kiberly Bur, Esquire

Jac Silver, Esquire
P.O. Box 5469
Santa Rosa, CA 95402
TeL. 707-528-8175
Fax 707-542-7139

River Watch is wiling to work with Bo Dean Co. to bring it into compliance with
the Clean Water Act. However, uness our legal counsel is contacted before the
expiration of 60-day notice period, River Watch wil file suit in federal cour to compel
compliance.

Very try yours,
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cc:

Stephen L. Johnon, Actig Admstratr
U.S. Environmenta Protetion Agency
Arel Rios Building

1200 PenrylvanAvenue, N.W.
Mal Code 3213A

VVashDgton, D.C. 20460

Wayne Nastri, Regional Adiiii1Îstrator
U.S. Enviromnenta Protection Agency Region 9
75 Hawtorne St.
San Francisco, CA 94105

Celese Canti Executive Director
Sta W mer Resources Control Board

P.O. Box 100
Sacramento, Calforna 95812-0100

Belida Soiland, Registered Agent

Bo Dean Co., Inc.
i 060 Maxell Drive
Santa Rosa, CA 9540 i
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PROOF OF SERVICE

3 I am employed in the County of Sonoma, State of California. I am over the age of
eighteen years and not a par to the within action. My business address is 713 Spring Street,

4 Santa Rosa, CA 95404.

5

6

On July 25,2005, I served the following described document(s):

Complaint for Injunctive Relief, Civil Penalties, Restitution and Remediation

7 on the following paries by placing a tre copy in a sealed envelope, addressed as follows:

8 Stephen L. Johnson, Admstrator
U.S. Environmental Protection Agency

9 Arie! Rios Building
1200 Pennsylvania Avenue, N.W.

10 Mail Code 3213A
Washington, D.C. 20460

11
Alberto Gonzles, u.S. Attorney General

12 U.S. Deparent of Justice
950 Pennsylvana Avenue, N.W.

13 Washigton, D.C. 20530

14 (X (BY MA) I place each such envelope, with postage thereon fuiw;'prepaid for first-class
mail, for collection and maig at Santa Rosa, California, following ordinar business practices.

15 I am readily famiar with the practices of Law Offce of Jack Silver for processing of
correspondence; said practice beingthat in the ordinar course of 

business, correspondence is

16 deposited with the United States Postal Service the same day 
as it is placed for processing.

17 (1 (BY PERSONAL SERVICE) I caused each envelope to be delivered by hand to the
address( es) noted above.

r ) (BY FACSIME) I caused the above referenced document(s) to be transmitted by
19 Facsimle machie (FAX) to the number indicated after the addressees) noted above.

20 I declare under penalty of perjurY, under the laws of the State of California, that the
foregoing is tre and correct, and that this declaration was executed on July 25,2005 at Santa

21 Rosa, Californa.

18

22

23
~v!~

RHONDA BOLLA

',44

25. ".

26

27

C05 2879 P JH
28 Proof of Service 2
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